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Court of Appeals of the District of Columbia. 


No. 3484. 

District of Columbia, Plaintiff in Error, 

vs. 

Paul Pearson. 


1 In the Police Court of the District of Columbia, November 

Term, 1920. 

No. 623,938. 

District of Columbia 
vs. 

Paul Pearson. 

Information for J 'io. Act of Congress. 

He it remembered, that in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above entitled cause, to wit: 

November 9, 1920.—Defendant’s attorney files motion to quash. 

November 26. 1920.—Motion to quash argued and granted : 
opinion of the Judge made a part of the record in this case. De¬ 
fendant discharged. 

November 26, 1920.—Exception noted by Assistant Corporation 
Counsel and notice given of applying to Court of Appeals for writ 
of error. 

November 26. 1920.—Bill of exceptions presented, signed, sealed, * 
settled, and filed. 

December 11, 1920.—Writ of Error received from Court of 
Appeals. 

December 17, 1920.—Copy of record and proceedings in this case 
together with Writ of Error transmitted to Court of Appeals in 
obedience to said writ. 
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DISTRICT OF COLUMBIA VS. PAUL PE ARSON. 


In the Police Court of the District of Columbia. 

District of Columbia 
vs. 

Paul Pearson. 


Agreed Statement of Facts. 


The following statement of facts is agreed upon by Counsel for 
the District of Columbia and the defendant, and is hereby made 
a part of the information filed herein: 

The defendant is a duly licensed druggist and has been for twenty- 
five years, and made a sale of one ice cream sundae, one glass of 
soda water, one glass of malted milk, one glass of mineral water to 
patrons on the 20th day of October, 1920, which were served and 
consumed at the soda fountain of the defendant. 

The defendant is the proprietor of a typical drug store located at 
Kighteenth and V Streets, Northwest, in the City of Washington, 
District of Columbia, and has operated said drug store since the 
loth day of July, 1902, and is now operating the same; that the 
equipment of said drug store consists of the usual supply of drugs 
of a typical drug store, patent medicines, toilet articles, stationery, 

and such other articles of merchandise as are usually and ordinarily 

• •/ •' 

carried in drug stores, and a soda water fountain; that his soda 
fountain business represents about 15% of his total business and 
that the ice cream he sells at his soda fountain amounts to about 


25% of his total sales at said fountain; that soda water, 
mineral waters, malted milk and ice cream are dispensed at the 
soda fountain by a clerk who, while not serving the fountain, 
assists generally in the other business of the store; that ice cream 


is served with soda water when 


it is so ordered in a drink 


• l 

• > 


known as ice cream soda; and is otherwise served 


at a counter 


the same place where the drinks are served, usually in the 
form of ice cream sundaes; that persons ordering ice cream gen¬ 
erally in the form of sundaes are served at the fountain by the 
same clerk, or attendant, and in the same manner that persons 
ordering soda water or mineral waters are served; that the de¬ 
fendant has no regular table for the accommodation of patrons 
who are thus served, but that there is near the fountain a small 


table for children which they sometimes use as a matter of con¬ 
venience; that he serves no coffee or cake, or other eatables that 


usually go with ice cream in regular ice cream establishments and 
has no service for ice cream except the general soda fountain service 
above set forth; that ice cream parlors, such as existed at the time 
of the passage of the Act of 1902, were establishments where ice 
cream, tea, coffee, cake, pies and confections, and frequently hot 
rolls and butter were served to customers, were equipped with tables 
and the service was by regular waiters and the patrons ordered from 
the tables, and ate their ice cream, etc., at said tables, and there 
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was no counter for service such as characterizes the ordinary soda 
fountain; that said ice cream parlors were establishments separate 
from any other business and were conducted as ice cream parlors 
and so generally known. It is also agreed that druggists have never 
heretofore been compelled to take out a license under Par. 10 Act 
July 1, 1902. 

FRANK W. MADIGAN, 

Asst. Corp. Counsel, D. C. 

CONRAD II. SYME, 

A tty. for Deft. 


4 In the Police Court of the District of Columbia, October 

Term, A. D. 1920. 

The District of Columbia, ss: 

F. II. Stephens, Esq., Corporation Counsel, by F. W. Hill, Jr., 
Assistant Corporation Counsel, who for the District of Columbia 
prosecutes in this behalf in his proper person, comes here into Court, 
and causes the Court to be informed, and complains that Paul 
Pearson, late of the District of Columbia aforesaid, on the 20th 
day of October, in the year A. D. nineteen hundred and twenty, 
in the District of Columbia aforesaid, at 18th and U Streets, north¬ 
west, did then and there sell an ice cream sundae, a glass of 
mineral water, a glass of malted milk and a glass of soda 
water to patrons, which were served and eaten at the soda fountain 
of the defendant, as is more specifically set out in the agreed state¬ 
ment of facts hereto attached and made a part hereof, and not being 
then and there a proprietor of a hotel and not being then and there 
conducting a private hoarding house, without having obtained a 
license so to do, contrary to and in violation of an Act of Congress, 
Police Regulations in such case made and provided, and constituting 
a law of the District of Columbia. 

F. H. STEPHENS, 

Corporation Counsel , 
By F. W. HILL, Jr., 

Assistant Corporation Counsel. 

Personally appeared W. S. Smoot this 23rd day of October, A. D. 
1920, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

[ Seal of Police Court of District of Columbia.] 

W. F. GAWLER, 

Deputy Clerk Police Court of the District of Columbia. 

[Endorsed:] W. Col.—. No. 623,938. Information. District 
of Columbia vs. Paul Pearson. Drug Store 18th & U Sts., N. W. 
Vio. Act of Congress. Syme. Witnesses: W. S. Smoot, Officer. 
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district of Columbia vs. paul pfarson. 


11/26, Dis. 11/26, Ex. noted by Asst. Corp. Counsel and notice 
given of applying to Court of Appeals for Writ of Error. 11/9, 
dft’s atty. files motion to quash. 11/26, motion to quash argued 
and granted. Opinion of the Judge hereby made a part of the record 
in this case. 11/26, bill of exceptions presented, signed, sealed, 
settled and filed. Filed Oct. 23, 1920. F. A. Sebring, Clerk Police 
Court, D. C. 


5 In the Police Court of the District of Columbia. 

Case No. —. 

District of Columbia, 

To the Major of Police of the District of Columbia, Greeting: 

Whereas it appears by oath of W. 8. Smoot that on the 20th 
day of October in the year of our Lord one thousand nine hundred 
and twenty in the District aforesaid and in the City of Washington, 
one Paul Pearson on 18th and U streets. N. W., did then and 
there sell an ice cream sundae, a glass of mineral water, a glass of 
malted milk and a glass of soda water to patrons, which were served 
and eaten at the soda fountain of the defendant, and is more spe¬ 
cifically set out in tin* agreed statement of facts hereto attached and 
made a part hereof and not being then and there a proprietor of a 
hotel and not being then and there conducting a private boarding 
house, without having obtained a license so to do, contrary to and 
in violation of Act of Congress in such ease made and provided and 
constituting a law of the District of Columbia, 

You are therefore hereby commanded to take the said Paul 
Pearson and bring him before the said Police Court forthwith to 
answer said charge. 

Witness, the lion. Robert Hardison and the lion. John P. 
McMahon. Judges of the Police Court of the District of Columbia, 
and seal of said Court this 23rd day of October in the year of our 
Lord one thousand nine hundred and twcntv. 

[Peal of Police Court of District of Columbia. | 

F. A. SEBRING, 

Clerk Police Court It. <\ 

| Endorsed: | 823.938. 8 Precinct. District of Columbia vs. Paul 
Pearson. Drug Store 18th & V Sts., X. W. Warrant for Vio. Act 
Congress, Vio. Pol. Regs. Cepi: II. W. Smith. Witnesses: W. S. 
Smoot, M. P. 
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6 In the Police Court of the District of Columbia. 

The District of Columbia 


vs. 

Paul Pearson. 

Motion to Quash Information. 

Comes now here the defendant, Paul Pearson, by his attorney, 
Conrad H. Syme, and moves the Court to quash the’ information 
herein presented on the ground that said information is bad in 
substance, and on the further ground that the facts stated in the 
information are insufficient, if true, to show that the defendant is 
carrying on a business in the District of Columbia either as a 
victualer. or the owner of a restaurant, oyster house, eookshop. ice¬ 
cream parlor, dairy lunch, or eating house where food, meals or 
refreshments are served to transient customers to l>e eaten on the 
premises where sold. 

(Signd) By CONRAD H. SYME, 

Attorney for Defendant. 

[Endorsed:] D. C. 623938. Filed Nov. 9, 1920. E. A. Sebring, 
Clerk Police Court D. C. 


7 In the Police Court of the District of Columbia. 

The Dtstk t 't of Columbia 
vs. 

Paul Pearson. 

i 

Opinion. 

This information is brought for an alleged violation of Paragraph 
19 of the Act approved July 1, 1902, under which a license tax was 
imposed upon persons engaged in or carrying on a certain businesses, 
trades and professions in the District of Columbia. 

Paragraph 19 is as follows: 

“That victualers, owners of restaurants, oyster houses, cookshops, 
ice-cream parlors, dairy lunches or eating houses, by whatsoever 
name designated, where food, meals, or refreshments are served to 
transient customers, to be eaten on the premises wdiere sold, shall 
pay a license tax of eighteen dollars per annum: Provided, That 
this paragraph shall not apply to the proprietors of hotels nor to 
private boarding houses where board and lodging are provided by 
the week or month.” 

The defendant is the proprietor of a typical drug store located 
at Eighteenth and U Streets, Northwest, in the City of Washington, 
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District of Columbia, and lias operated said drug store since the 
15th day of July, 1902, and is now operating the same; the equip¬ 
ment of said drug store consists of the usual supply of drugs, patent 
medicines, toilet articles, stationery, and such other articles of mer¬ 
chandise as are usually and ordinarily carried in drug stores and a 
soda water fountain; his soda fountain business represents about 15'; 
of his total business and the ice cream he sells at his soda fountain 
amounts to about 25% of his total sales at said fountain; soda water, 
mineral waters, malted milk and ice cream are dispensed 

8 at the soda fountain by a clerk who, while not serving 
the fountain assists generally in the other business of the 

store; ice cream is served with the soda water when it is so ordered 
in a drink known as ice cream soda; and is otherwise served at a 
counter the same place where the drinks are served, usually in the 
form of ice cream sundaes; persons ordering ice cream generally 
in the form of sundaes are served at the fountain bv the same 
clerk, or attendant, and in the same manner that persons ordering 
soda water or mineral waters are served; the defendant has no 
regular table for the accommodation of patrons who are thus served, 
but there is near the fountain a small table for children which they 
sometimes use as a matter of convenience; he serves no coffee or 
cake, or other eatables that usually go with ice cream in regular 
ice cream establishments and has no service for ice cream except 
the general soda fountain service above set forth. The defendant 
made a sale of one ice cream sundae, one glass of soda water, one 
glass of malted milk, and one glass of mineral water to patrons on 
the 20th day of October, 1920, which were served and consumed 
at the soda fountain of the defendant. The defendant is a licensed 
druggist, and has never paid the license tax provided for in Par¬ 
agraph 19 of the Act of July 1, 1902. The foregoing facts are stip¬ 
ulated. 

It is apparent that the defendant to have violated the Act must 
have been either a victualer, or the owner of a restaurant, oyster 
house, cookshop, ice-cream parlor, dairy lunch, or an eating house, 
and if his place of business was not in its nature some one of these 
named places he is not guilty of violating the Act. It is contended 
by the Government that the Act being a police regulation should 
be liberally construed for the purpose of accomplishing its object. 
On behalf of the defendant it is contended that the Act under 
consideration is a revenue statute and should be construed strictly 
against the Government and in favor of the citizen. A 

9 reading of the statute shows conclusively that it is a taxing 
statute, the object of which is revenue and not the regula¬ 
tion of a business or calling. Such being the case, the tax should 
not be collected unless the business or calling of the defendant 
is one falling clearly within the designation of Paragraph 19. The 
Government contends that as the stipulation recites that ice cream 
and other articles of food and drink were sold bv the defendant 

V 

that his place is one “Where food, meals, or refreshments are 
served.” But it is not enough that food, meals, or refreshments 
are served by the defendant at his place to bring him within the 
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language of the paragraph. To come within the Act the food, 
meals or refreshments must be served either by a victualer, or 
owner of a restaurant, oyster house, cookshop, ice-cream parlor, 
dairy lunch or eating house, and as the place of the defendant is 
not one of these, I am of the opinion that he is not subject to the 
tax. The case is, therefore, dismissed, to which ruling of the 
Court the District of Columbia objects and excepts and pravs an 
appeal. 

(Signed) ROBERT HARDISON, 

Judge Police Court D. C. 

It is ordered that this opinion be and it is hereby made a part 
of the record in this case, Nov. 26, 1920. 

(Signed) ROBERT HARDISON, 

Judge Police Court D. C. 

| Endorsed:] D. C. 623,938. Filed Nov. 26. 1920. F. A. Sebring, 
Clerk Police Court D. C. 

10 In the Police Court of the District of Columbia. 


No. 


The District of Columbia 


vs. 

Paul Pearson. 

Bill of Exceptions. 

Be it remembered. That the above entitled case came on for 
hearing on the 9th day of November, 1920, before the Honorable 
Robert Hardison, one of the Judges of said Court, and thereupon 
the defendant, by his attorney, moved that the Court quash the 
information filed against him herein and arguments upon the said 
motion were then made by the attornev for the defendant and the 
attorney for the District of Columbia, whereupon the Court took 
the case under advisement. On the 26th dav of November, the 
Court without giving consideration to the guilt or innocence of 
said defendant, as a matter of fact, quashed the information herein, 
upon the grounds that, as a matter of law the facts set forth in 
the said information and the agreed statement of facts in this case, 
do not constitute a violation of the provisions of paragraph nineteen 
of the Act of Congress approved July 1st, 1902, regulating the 
imposition of a license tax upon the persons who are victualers, 
owners of restaurants, oyster houses, cookshops, ice-cream parlors, 
dairy lunches, or eating houses, by whatsoever name designated, 
where food, meals or refreshments are served to transient customers, 
to be eaten on the premises where sold. To which ruling of the 
Court in quashing said information counsel for the District of 
Columbia then and there excepted and then and there in open 
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Court caused to be made a note of his intention to apply 

11 to the Court of Appeals of the District of Columbia for a 
writ of error and said exception was duly allowed and noted 

by the Court. The District of Columbia by its counsel therefore 
prays the Court to settle, sign and seal this, its bill of exceptions, 
and to make the same a part of the record herein so that the matter 
aforesaid may be reviewed on appeal, which is accordingly done 
this 26th dav of November. 1920. 

(Signed) ROBERT HARDISON, 

Judge Police Court of the District of Columbia. 

A true copy. 

Test: 

F. A. SEBRING, 

Clerk Police Court D. C. 

12 (Endorsed:] File No. 623,938. District of Columbia vs. 
Paul Pearson. Bill of Exceptions. F. H. Stephens, F. W. 

Hill, Jr., Attorneys for Petitioner. Filed Nov. 26, 1920. F. A. 
Sebring, Clerk Police Court D. C. 

13 United States of America, 

The President of the United States to the Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, 
Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Police Court, before 
you, between District of Columbia, plaintiff, and Paul Pearson, de¬ 
fendant, Information No. 623,938, a manifest error hath happened, 
to the great damage of the said plaintiff, as by its complaint ap¬ 
pears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in the said Court of 
Appeals, at Washington, within 15 days from the date hereof, that 
the record and proceedings aforesaid being inspected, the said Court 
of Appeals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
the said Court of Appeals, the 11th day of December, in the year 
of our Lord one thousand nine hundred and twenty. 

|Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES. 

Clerk of the Court of Appeals of the 

District of Columbia. 
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Allowed by 


Justice of the Court of Appeals of the 
District of Columbia. 

[Endorsed:] Filed Dec. 11, 1920. F. A. Sebring, Clerk Police 
Court D. C. 

14 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the- foregoing pages, numbered 
from 1 to 11 inclusive, to be true copies of originals in cause No. 
623,938 wherein the District of Columbia is plaintiff and Paul 
Pearson defendant, as the same remain upon the files and records 
of said Court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, — the City of Washington, in said District, 
this 17th day of December, A. D. 1920. 

[Seal of Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk of Police Court, Diet, of Columbia. 


Endorsed on cover: Police Court, District of Columbia. No. 3484. 
District of Columbia, plaintiff in error, vs. Paul Pearson. Court of 
Appeals, District of Columbia. Filed Dec. 17, 1920. Henry W. 
Hodges, clerk. 


(2939) 
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* 

Special Calendar, No. 10. 


DISTRICT OF COLUMBIA, Appellant, 

V8. 

PAUL PEARSON, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

The record in this case will disclose the following: 

* ' * 

An information was filed in the Police Court of the District 

'• •' J * r » j 7 *V> ■ » 

of Columbia on the 23d day of October, 1920, containing one 
count, which charged the defendant with the violation of 
paragraph nineteen of the act of Congress of July 1, 1902, 


lo 
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32 U. S. Stat. at L., 625. The information, omitting the in¬ 
troductory part thereof, reads as follows: 

“Paul Pearson * * * did then and there sell 

an ice-cream sundae, a glass of mineral water, a glass 
of malted milk, a glass of soda water, to patrons, 
which were served and eaten at the soda fountain of 
the defendant, as is more specifically set out in the 
agreed statement of facts hereto attached and made a 
part hereof, and not being then and there a proprie¬ 
tor of a hotel and not then and there conducting a 
private boarding-house, without having obtained a 
license so to do * * 

The statement of facts referred to in the information (Rec., 
p. 2) sets forth in full the manner in which the defendant 
conducted his business. On November 9, 1920, the defend¬ 
ant filed a motion to quash the information (Rec., p. 5) on 
the ground that the information was bad in substance, and 
on the further ground that the facts stated therein wera in¬ 
sufficient, if true, to show that the defendant was conducting 
his business in violation of law. The court granted the mo¬ 
tion to quash the information and discharged the defendant. 
From this ruling the appellant has now prosecuted this ap¬ 
peal to this court. 

Assignment of Error. 

It is submitted that because of the error in granting the 
motion to quash the information the judgment of the lower 
court should be reversed. 
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ARGUMENT. 

Paragraph nineteen of the act of Congress approved July 
1, 1902, 32 U. S. Stat. at L., 625. with the violation of which 
the defendant was charged, provides as follows: 

“That victualers, owners of restaurants, oyster- 
houses, cookshops, ice-cream parlors, dairy lunches, 
or eating-houses, by whatsoever name designated, 
where food, meals, or refreshments are served to tran¬ 
sient customers, to be eaten on the premises where 
sold, shall pay a license tax of eighteen dollars per 
annum; Provided, That this paragraph shall not ap¬ 
ply to the proprietors of hotels nor to private board¬ 
ing-houses where board and lodging are provided by 
the week or month.” 

The questions here involved are: 

I. 

Whether or not an establishment carrying on the business 
under the circumstances and conditions set forth in the in¬ 
formation and in the statement of facts properly comes under 
the provisions of the act above set out and is consequently 
liable to the payment of the tax therein assessed. 

TI. 

Whether the defendant because of the fact that his prin¬ 
cipal business is the operation of a drug store, for which he 
is duly licensed, is relieved of the necessity of taking out a 
license and paying the required tax to sell food or refresh 
ments, since this forms only a small part of his total busine-s. 


2o 
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1 . 

The statute involved is broad and comprehensive and pro¬ 
vides, in substance, that persons who operate an establish¬ 
ment or business, “by whatsoever name designated, where 
food, meals, or refreshments are served to transient cus¬ 
tomers, to be eaten on the premises where sold, shall pay a 
license tax of eighteen dollars per annum*’—and then pro¬ 
ceeds to except or exempt from operation of the act certain 
specified classes of establishments, to wit, “hotels and private 
boarding-houses where board and lodging are provided by 
the week or month.” 

It is conceded that ice-cream, soda-water, malted milk, 
milk, and mineral water are served bv the defendant to tran- 
sient customers and eaten or consumed on his premises. 

It is only necessary to show that defendant, or his place 
of business, is within the purview of the preamble of the act 
or that “food, meals, or refreshments” are served by him or 
therein to bring the defendant within the operation of the 
act. Consequently two questions are involved. 

(a) Is defendant s place of business of such a character 
or nature as to be comprehended within the descriptive pre¬ 
amble of the act? 

t b ) Do the articles enumerated in the statement of facts 
as having been sold by defendant constitute “food, meals, or 
refreshments”? 

The act provides: 

“Victualers, owners of restaurants” * * * 

“ice-cream parlors” * * * “or eating-houses” 

are liable for the payment of the tax. 
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By reference to dictionaries we find that a “victualer” is 
one who furnishes victuals; and “victuals” we find is food 
for human beings, especially when cooked or prepared for 
the table; that which supports human life; provision; sus¬ 
tenance; viands. (See Webster's Int. Die.) 

Consulting “Words and Phrases Judicially Defined” (vol. 
8, p. 7819), we find: Victuals defined to mean, everything 
that is food. 

State vs. Angelo, 51 Atl., 905; 71 N. H., 224: 

The court in this case, citing Rex vs. Hodginson, 10 B. & 
(\. 74, quotes Lord Tenterden as follows: 

“1 think the word ‘victuals’ comprises everything 
which constitutes an ingredient in the food of man 
and all articles which, mixed with others, constitute 
food.” 


“Restaurant” is defined as an eating-house (Webster's 
hit Die.). In “Adjudged Words and Phrases” it is stated 
that the word restaurant has no definite meaning, but is used 
to designate all places where refreshments can be had. 


An “ice-cream parlor” is obviously simply a place where 


iee-ci'eam is served to transient customers to be eaten on the 


premises. A careful search of the authorities fails to dis¬ 
close anything other than the above necessary to constitute 
an establishment an ice-cream parlor. 

It appears that the recital of places mentioned in the act 
under consideration, if strictly construed, would, therefore, 
include this defendant under the head of “victualers, 
owners of restaurants and ice-cream parlors;” and if the 
statute were limited to the places thus specifically described, 








then establishments such as that of the defendant would cer¬ 
tainly be taxable under the act. The law, however, is much 
broader than this. It says that places, “by whatsoever name 
designated, where food, meals, or refreshments are served to 
transient customers to be eaten on the premises where sold, 
shall pay a license tax of eighteen dollars per annum." 

Thus, even if defendant's business be deemed not to be 
comprehended by the descriptive terms of the act, yet, what¬ 
soever its characterization be. he does in fact serve “food, 
meals, or refreshments” to transient customers to be eaten on 
the premises;’* lie, therefore, is nevertheless within the pro¬ 
visions of the act and liable to the assessment of the tax pro¬ 
vided. 

Taking the terms “food, meals, or refreshments’" in the 
inverse order: 

“Refreshment” is by far the broadest term; it comprises 
both “food” and “meals*’ and, in addition thereto, articles 
and substances that could not properly or fairly be designated 
under the two latter terms. 

Certain it is that all of the articles charged as having been 
sold and enumerated and described in the statement of fact 
constitute and are comprised in the definition of “Refresh' 
ments.” So clearly and certainly does it appear that such 
articles constitute “refreshments” as to be a matter of com¬ 
mon knowledge and so beyond question as to seem to require 

no authoritv. 

%} 

If it be that such articles in fact constitute refreshments, 
this of itself resolves adversely to defendant the question of 
his liability under the act for the payment of the tax, even 
though he sold nothing in addition that could fairly and 
reasonably be deemed to be “food” or “meals,” as the terms 


are in the disjunctive, and he need not be guilty of selling 
both “food" and “refreshments" or “meals” and “refresh¬ 
ments,” but merely “refreshments” to come within the pro¬ 
visions of the act. 

It appears, however, that many of the articles sold by de¬ 
fendant come within the definition of the terms “food” and 
“meals," although the former is unquestionably the broader 
term, being an objective term or one susceptible of a fixed 
and definite meaning applicable to all men, whereas the 
term “meal" is one that might differ or vary according to the 
individual, as what one might describe to be a meal another 
might not so designate. 

The terms under consideration are not trade or technical 
terms, and the general and ordinary definitions are to be 
followed. 

In Commonwealth vs. Pflaim, 23(5 Pa. State Reports, 294, 
the court said: 

“* * * That the word ‘food’ is a very general 

term, and applies to all that is eaten, for the nourish¬ 
ment of the body cannot he questioned. It is so un¬ 
derstood generally aiul tire authorities whose accuracy 
is relied upon in all departments of investigation con¬ 
cur on this definition." 

Continuing and in the same case the court quoted the follow¬ 
ing definitions of food: 

“Nutritive material absorbed or taken into the body 
for the purpose of growth or repair or for the main¬ 
tenance of the vital process." 

Webster’s Int. Die. 

t 

“That which is eaten or drunk for nourishment, 
aliment; nutriment, in the scientific sense. Any 


8 


substance that being taken into the body of an animal 
or plant senes through organic action to build up 
normal structure or supply the waste of tissue—nutri¬ 
ment.” 

Standard Dictionary. 

“Whatever supplies nourishment to organic bodies, 
aliment; victuals; provisions.” 

Century Dictionary. 

In Ontario, Canada, it has been held that the keeping of a 
victualing-house may be carried on as a work of necessity 
within the meaning of the Ontario Lord’s Day Act. per¬ 
mitting works of necessity, and that the keeper may supply 
any article which may fairly be considered food or victuals, 
“including ico-cream, even though no other food he served.” 
Reg. vs. Albertie (1900), 3 Can. Crim. Cas., 350. 
Reg. vs. Sabine (1904), 8 Can. Crim. Cas., 70. 

Reg. vs. Stimson (1905), 10 Can. Crim. Cas., 17. 

In Reg. vs. Albertie, in which an eating-house keeper was 
charged with violating the Lord’s Day Act, which required 
all business establishments except those engaged in works of 
nocessitv to remain closed on the Sabbath, the court stated: 

“* * * That the supplying of the constables 

with the ice-cream was the supplying a refreshment 
in the nature of a light meal in the ordinary course of 
bis business as an eating-house keeper.” 

In Savage vs. Scovell, 171 Fed., 566 (Circuit Court. E. D. 
Kentucky), the court, under a statute requiring articles of 
food sold in the State to be labeled, held the commodity sold 
by defendant (“stock food”) to be a food, even though it 
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might at the same time be a medicine or possess medicinal 
properties, and further held that a condiment is a food and 
not a medicine. 

In Woods vs. Bosch (1884), 15 W. N. C. (Pa.), 316, it was 
held that the selling of ice-cream to people living in the 
vicinity, on Sunday, by a licensed inn-keeper in an ice-cream 
parlor in his hotel was not prohibited by the act, as ice-cream 
came under the head of “dressed victuals.” 

And while in Burrv’s Appeal (1889), 1 Monaghan (Pa.), 
89, the supreme court stating that had Woods vs. Bosch 
been taken to the supreme court it would have been reversed, 
yet the court did not imply that ice-cream was not “dressed 
victuals”; it might well be that this statement was made be¬ 
cause of error in the conclusions of the lower court in pass¬ 
ing upon some of the other questions presented for deter¬ 
mination. The law under which Burry was prosecuted pro¬ 
hibited the doing of business, with certain exceptions, on 
Sunday. It did allow the serving and delivering of victuals 
dressed in a bakery shop after certain hours. 

In State vs. Angelo, 51 Atl., 905, where one of the ques¬ 
tions involved was whether fruit was included under the 
general term of provisions, Justice Chase said: 

“An ordinary meaning of the word 'provisions’ is 
food, victuals, eatables.” 

And later, quoting Rex vs. Hodginson, 10 B. & C., 74: 

“It was held that barm or yeast was victuals, within 
the meaning of the exempting clause of the hawkers 
and peddlers act of 50 Geo. Ill, c. 41, which provided 
that nothing in the act should prohibit persons from 
selling 'any fish, fruit, or victuals.’ ” 
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II. 

In so far as the question that the serving of refreshments 
or food is but a small part of, and incidental to, the principal 
business of defendant is concerned, it is submitted that the 
defendant would, nevertheless, be liable for the tax under the 
specific provisions of the act itself, which provides: 

‘‘That when more than one business, trade, pro¬ 
fession. or calling for which a license is herein pre¬ 
scribed shall be carried on by the same person, the 
license tax shall be paid for each such business, trade, 
profession, or calling.'’ 

Act of July 1, 1902, 32 U. S. Stat. at L., 625. 

As laid down by this court in the case of Lasley vs. D. C., 
14 App. D. C., 407, and as enunciated by the American & 
English Enc. of Law, the rule is that— 

“A person who pursues several distinct occupations 
all of which are subject to license or taxation must 
take out separate license or pay the separate tax re¬ 
quired of each.” 

21 Am. & Eng. Enc. of Law, 2d Ed., p. 814. 

It seems that the defendant comes clearlv within the 

%0 

operation of the act, even though it be strictly construed; but, 
being a revenue act, it should be liberally construed. In the 
case of District of Columbia vs. Fickling. 33 App. D. C., 371, 
Mr. Chief Justice Shepard, at page 374, stated: 

“It is well settled that such acts are to be liberally 
construed for the purpose of carrying out the inten¬ 
tion of the legislature, notwithstanding a penal clause, 
usual in all such enactments in respect of licenses, 
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for the purpose of securing prompt and effectual en¬ 
forcement. U. S. vs. Hodson, 10 Wall., 395; U. S. vs. 
Stovell, 133 U. S., 1; Laner vs. D. C., 11 App. D. C., 
453.” 

It is respectfully submitted that error to the prejudice of 
the appellant has been committed, and that the ruling of the 
lower court should be reversed. 

FRANCIS H. STEPHENS, 

F. W. HILL, Jr., 

F. M. MADIGAN, 

Counsel for Appellant 
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BRIEF ON BEHALF OF APPELLEE. 

The information in this case was for an alleged vio¬ 
lation of paragraph 19 of the Act approved July 1, 
1902, under which a license tax was imposed upon per¬ 
sons engaged in, or carrying on certain businesses, 
trades and professions in the District of Columbia, 
and charged that the appellee Paul Pearson sold an 
ice-cream sundae, a glass of mineral water, a glass of 
malted milk and a glass of soda water to patrons, which 
were served and eaten at his soda fountain, as more 
specifically set out in the agreed statement of facts 
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thereto attached, in violation of this Act of Congress, 
etc. (R., pp. 2-3.) 

The agreed statement of facts, made a part of this 
information, is as follows: 

“The defendant is a duly licensed druggist and 
has been for twenty-five years, and made a sale of 
one ice cream sundae, one glass of soda water, one 
glass of malted milk, one glass of mineral water to 
patrons on the 20th day of October, 1920, which 
were served and consumed at the soda fountain of 
the defendant. 

“The defendant is the proprietor of a typical 
drug store located at Eighteenth and U Streets, 
Northwest, in the City of Washington, District of 
Columbia, and has operated said drug store since 
the 15th day of July, 1902, and is now operating 
the same; that the equipment of said drug store 
consists of the usual supply of drugs of a typical 
drug store, patent medicines, toilet articles, sta¬ 
tionery, and such other articles of merchandise as 
are usually and ordinarily carried in drug stores, 
and a soda water fountain; that his soda foun¬ 
tain business represents about 15% of his total 
business and that the ice cream he sells at his 
soda fountain amounts to about 25% of his total 
sales at said fountain; that soda water, mineral 
waters, malted milk and ice cream are dispensed 
at the soda fountain by a clerk who, while not 
serving the fountain, assists generally in the other 
business of the store; that ice cream is served with 
soda water when it is so ordered in a drink known 
as ice cream soda; and is otherwise served at a 
counter the same place where the drinks are 
served, usually in the form of ice cream sundaes; 
that persons ordering ice cream generally in the 
form of sundaes are served at the fountain by the 
same clerk, or attendant, and in the same manner 
that persons ordering soda water or mineral 
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waters are served; that the defendant has no regu¬ 
lar table for the accommodation of patrons who 
are thus served, but that there is near the foun¬ 
tain a small table for children which they some¬ 
times use as a matter of convenience; that he 
serves no coffee or cake, or other eatables that 
usually go with ice cream in regular ice cream es¬ 
tablishments and has no service for ice cream 
except the general soda fountain service above 
set forth; that ice cream parlors, such as existed 
at the time of the passage of the Act of 1902, were 
establishments where ice cream, tea, coffee, cake, 
pies and confections, and frequently hot foils and 
butter were served to customers, were equipped 
with tables and the service was by regular waiters 
and the patrons ordered from the tables, and ate 
their ice cream, etc., at said tables, and there was 
no counter for service such as characterizes the 
ordinary soda fountain; that said ice cream par¬ 
lors were establishments separate from any other 
business and were conducted as ice cream parlors 
and so generally known. It is also agreed that 
druggists have never heretofore been compelled 
to take out a license under Par. 19 Act July 1, 
1902. ’ 9 


Paragraph 19 is as follows: 

“That victualers, owners of restaurants, oyster 
houses, cookshops, ice cream parlors, dairy 
lunches, or eating houses, by whatsoever name 
designated, where food, meals, or refreshments 
are served to transient customers, to be eaten on 
the premises where sold, shall pay a license tax 
of eighteen dollars per annum: Provided , That 
this paragraph shall not apply to the proprietors 
of hotels nor to private boarding houses where 
board and lodging are provided by the week or 
month. ’ ’ 




4 


The most casual reading of this paragraph indicates 
that persons carrying on the business of victualers and 
owners of restaurants, oyster houses, cookshops, ice 
cream parlors, dairy lunches or eating houses are sub¬ 
ject to the tax and that the words “by whatsoever 
name designated ,, applies to the business named in the 
paragraph, so that although a victualer might call 
himself something else, or the owner of a restaurant, 
an oyster house, a cookshop or an ice cream parlor 
might call his place of business by some other name, 
yet if he were actually engaged in the business of being 
a victualer or operating a restaurant, an oyster house 
or an ice cream parlor where food, etc., is served to 
transient customers to be consumed on the premises, 
he would be subject to the tax. The words “where 
food, meals or refreshments are served to transient 
customers to be eaten on the premises where sold” 
limits the tax to victualers and owners of restaurants, 
etc., where food, meals or refreshments are so served. 

Taking the words of the paragraph in their natural 
import the paragraph must be read and held to mean 
just what it says, as above set forth, and this is the 
position taken by Judge Hardison of the Police Court, 
in his opinion, record, p. 6, where he says: 

“It is apparent that the defendant to have vio¬ 
lated the Act must have been either a victualer, or 
the owner of a restaurant, oyster house, cookshop, 
ice cream parlor, dairy lunch, or an eating house, 
and if his place of business was not in its nature 
some one of these named places he is not guilty of 
violating the Act. It is contended by the Govern¬ 
ment that the Act being a police regulation should 
be liberally construed for the purpose of accom¬ 
plishing its object. On behalf of the defendant it 
is contended that the Act under consideration is a 



revenue statute and should be construed strictly 
against the Government and in favor of the citi¬ 
zen. A reading of the statute shows conclusively 
that it is a taxing statute, the object of which is 
revenue and not the regulation of a business or 
calling. Such being the case, the tax should not 
be collected unless the business or calling of the 
defendant is one falling clearly within the desig¬ 
nation of Paragraph 19. The Government con¬ 
tends that as the stipulation recites that ice cream 
and other articles of food and drink were sold by 
the defendant that his place is one ‘where food, 
meals or refreshments are served.’ But it is not 
enough that food, meals, or refreshments are 
served by the defendant at his place to bring him 
within the language of the paragraph. To come 
within the Act the food, meals or refreshments 
must be served either by a victualer, or owner of 
a restaurant, oyster house, cookshop, ice cream 
parlor, dairy lunch or eating house, and as the 
place of the defendant is not one of these, I am 
of the opinion that he is not subject to the tax. 
The case is, therefore, dismissed.” 

In order, therefore, to impose a license tax and to 
prosecute an individual for carrying on such a busi¬ 
ness without having a license, it must be shown that he 
is a victualer or the owner of a restaurant, an oyster 
house, cookshop, ice cream parlor, dairy lunch or eat¬ 
ing house where food, etc., is sold to transient cus¬ 
tomers to be eaten on the premises. Such has been 
the construction of this law since 1902 by the officials 
charged with its administration. Neither the District 
Commissioners, the Corporation Counsel, the courts, 
the Collector of Taxes or the License Clerk has ever 
heretofore construed this law to mean that the owner 
of a drug store operating a soda fountain in his drug 
store where ice cream was sold at the fountain, either 
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in the form of ice cream soda or sundaes, was operat¬ 
ing an ice cream parlor, or came in any way within the 
paragraph, and up to this time no druggist operating 
a typical drug store, such as is described in the infor¬ 
mation, has ever been considered as operating 
an ice cream parlor, or required to take out a license 
for an ice cream parlor because he sold ice cream soda 
or ice cream sundaes at his fountain. 

The Commissioners, the Collector of Taxes and the 
License Clerk of the District of Columbia have for 
over eighteen years held that druggists operating a 
typical drug store with soda fountains did not come 
within the paragraph, and it is quite remarkable that 
after a lapse of eighteen years they should undertake 
to hold that because a druggist has a soda fountain, 
which has always been a part of the equipment of the 
drug store and sold ice cream soda and ice cream sun¬ 
daes, that he was running an ice cream parlor. 

The construction heretofore placed upon paragraph 
19 by the District officials, under which drug stores of 
the kind described in the information were held to be 
not subject to this license tax, is correct and amply 
sustained by the authorities. 

The license tax law is purely an administrative and 
revenue law. It operates to impose burdens upon the 
public and to restrict them in the enjoyment of their 
property and the pursuit of their occupations, and is 
therefore strictly construed. 

American Net Co. vs. Worthington, 141 U. S., 
468; 

Hart Ranft vs. Wiegmann, 121 U. S., 609; 

U. S. vs. Isham, 17 Wall., 496. 

The provisions of such statutes are not to be ex¬ 
tended beyond the clear import of the language used. 

McNally vs. Field, 119 Fed., 445. 
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In order to sustain the tax it must come clearly 
within the letter of the statute. 

Augusta Commercial Bank vs. Sanford, 103 
Fed. Cas., 98; 

Minturn vs. Smith, 17 Fed. Cas., 9647. 

Our own Court of Appeals has more than once 
passed upon this question. In the case of Washington 
Electric Vehicle Company vs. the District of Columbia, 
19 App. D. C., 462, to which the attention of the Court 
is particularly called, Mr. Justice Alvey said: 

“All the authorities agree in maintaining, that 
all charges upon the citizen must be imposed by 
clear and unambiguous language; because, as it is 
said, they operate as penalties. In a case of doubt, 
that construction most beneficial to the citizen 
must be adopted. This is illustrated by many de¬ 
cided cases.” 

In the case of Lockwood vs. the District of Colum¬ 
bia, 24 App. D. C., 569, Mr. Justice Shepard said: 

“The established rule of the Courts is that all 
statutes imposing restrictions upon business or 
the common occupations of the people by levying 
a tax upon them are to be construed strictly” 

and he then adopts the language of Chief Justice 
Alvey in Washington Electric Vehicle Co. vs. the Dis¬ 
trict of Columbia, above quoted. 

In the case of Wilson vs. the District of Columbia 
the same principles are repeated and emphasized by 
Chief Justice Shepard, 26 App. D. C., 112. 

The only cases which hold that a license tax law of 
this character is to be liberally construed in favor of 
the Government, notwithstanding a penal clause, are 
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those where the license applies to a business which 
may become a public menace, and has, therefore, been 
made a matter of police regulation. Such was the 
Lasley case (14 App. D. C., 407) involving the question 
as to whether or not Lasley was a dealer in second-hand 
personal property, and as such dealers are under strict 
supervision of the police and required to report their 
purchases and sales at stated intervals, the law was 
more liberally construed in favor of the Government 
than in cases where the tax is purely a revenue tax upon 
a business. Such also was the case of Lauer vs The Dis¬ 
trict of Columbia (11 App. D. C., 453) relating to the 
selling of liquor without a license. In such cases the 
law is more liberally construed with reference to the 
Government because of the nature of the business and 
the necessity for its public regulation, and in the same 
category falls the case of the District of Columbia vs. 
Fickling (33 App. D. C., 371), relating to public hacking 
where the character of the business involved and the 
public use of conveyances was the subject of police 
regulation even to the extent of requiring the drivers 
to wear badges conspicuously displayed and corre¬ 
sponding with the license of the vehicle. 

It is also equally well settled that the construction 
placed upon a statute by the officers whose duty it is to 
execute it is entitled to great consideration, and where 
it has been observed and acted upon for many years 
such construction should not be disregarded or over¬ 
turned unless it is clearly erroneous. The considera¬ 
tion to be accorded executive construction is always 
especially weighty in cases of statutes prescribing pen¬ 
alties or levying impositions, especially where the ex¬ 
ecutive construction has been in favor of the persons 
affected. This doctrine has been announced so repeat- 
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edly by the Supreme Court of the United States that 
it is hardly necessary to call attention to the cases. 
The striking cases are: 

U. S. vs. Johnson, 124 U. S., 236; 

U. S. vs. Finnell, 185 U. S., 244, in which the 
Court says: 

“Of course, if the departmental construction of 
the statutes in question were obviously or clearly 
wrong, it would be the duty of the Court to so ad¬ 
judge, but if there simply be doubt as to the sound¬ 
ness of that construction the action during many 
years of the department charged with the execu¬ 
tion of the statute should be respected, and not 
overruled except for cogent reasons.” 

and our own Court of Appeals has adhered to this doc¬ 
trine in many cases, notably the U. S. vs. Bliss, 12 
App. D. C., 485. 

No doctrine of the law is more familiar than that 
of general words descriptive or inclusive of tilings 
specially named in the law are limited and confined 
to the things or classes designated and are not to be 
extended further. Therefore, it is that the operation 
of the law is limited to persons engaged in or carrying 
on the business or trade named in the paragraph, and 
being specifically designated excludes all others that 
are not named unless they are in fact carrying on 
the particular business or trade for which the para¬ 
graph requires a license to be obtained. 

At the time the Act was passed in 1902 the designa¬ 
tion “ice cream parlor” had a particular significance. 
At that time there were in Washington numerous ice 
cream parlors, such as FusselPs on New York Avenue, 
Hinkel & Budd’s on Ninth Street, and many others, 
and their business was well known. They did not op- 
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erate soda water fountains, but served ice cream, cake, 
coffee and rolls at tables where the service was by 
regular waiters and where the food was necessarily 
eaten on the premises. This is admitted to be the fact 
in the agreed statement of facts, and these are the ice 
cream parlors, the owners of which were required to 
pay a license tax. The words ‘‘ice cream parlor* had 
its specific meaning when the Act was passed and was 
never intended to mean anything more than the place 
of business then and there described. 

Some few druggists, probably not as many as ten out 
of the three hundred druggists in the District of Co¬ 
lumbia, sell pie, cakes, sandwiches, milk and other re¬ 
freshments at their soda fountain counters, or in con¬ 
nection therewith, and most, if not all, of them have 
taken out licenses under Paragraph 19 of the Act, but 
the typical drug store with typical soda fountain 
equipment and sendee, as described in the informa¬ 
tion, is certainly not carrying on any of the businesses 
enumerated in this paragraph and, therefore, is not % 
subject to the license tax therefor. 

Respectfully submitted, 

Conrad H. Syme, 
Attorney for Appellee. 






